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Higher Education Funding Council for England 

Northavon House
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Bristol BS16 1QD

By e-mail only. 

This advice was provided by Beachcroft LLP to HEFCE alone and they do not accept any liability to any other person.


Dear Joanna
Natural Environment and Rural Communities Act 2006 - Section 40 Biodiversity Duty
1. You have asked us to advise the Higher Education Funding Council for England ('HEFCE') on whether the duty to conserve biodiversity in section 40 of the Natural Environment and Rural Communities Act 2006 ('the 2006 Act') applies to higher education institutions ('HEIs') in England. 

2. As you are aware, section 40(1) of the 2006 Act places a duty on public authorities to conserve biodiversity ('the biodiversity duty'). Section 40 relevantly states: 

(1) 
Every public authority must, in exercising its functions, have regard, so far as is consistent with the proper exercise of those functions, to the purpose of conserving biodiversity. 

(2) 
…

(3) 
Conserving biodiversity includes, in relation to a living organism or type of habitat, restoring or enhancing a population or habitat. 

(4) 
"Public authority" means any of the following – 


(a) 
a Minister of the Crown; 


(b) 
the National Assembly for Wales; 

(c) 
a public body (including a government department, a local authority and a local planning authority); 


(d)
a person holding an office – 



(i) 
under the Crown, 



(ii) 
created or continued in existence by a public general Act, or 



(iii)
the remuneration in respect of which is paid out of money provided by Parliament; 


(e) 
a statutory undertaker. 

(5)
… 


3. Section 40 of the 2006 Act was enacted to replace section 74 of the Countryside and Rights of Way Act 2000, which placed an almost identical duty on Government and Ministers (but not on public bodies or statutory undertakers). 
The Biodiversity Duty 
4. The biodiversity duty does not constitute an obligation to conserve biodiversity but imposes the rather lesser obligation to "have regard to the purpose of conserving biodiversity". Conserving biodiversity is defined in subsection 40(2) as including, in relation to a living organism or type of habitat, "restoring or enhancing a population or habitat." 

5. Subsection 40(1) provides that the biodiversity duty only applies to the extent that a public authority is exercising its functions. It is also apparent that a public authority will be obliged to have regard to the purpose of conserving biodiversity only to the extent that to do so is consistent with the proper exercise of the public authority's functions. That is, if having regard to the purpose of conserving biodiversity is incompatible with the proper exercise by the public authority of one or more of its functions, it will not be obliged to comply with the duty in relation to the exercise of that function. 

Application of the Duty 

6. Section 40 imposes the biodiversity duty on bodies that are a "public authority" for the purposes of the section. The biodiversity duty (at least as it is constituted in the 2006 Act) will not apply to any body that is not a public authority. In other words, the key question from HEFCE's perspective is, are HEIs "public authorities" (as that term is defined in section 40) and therefore bound by the biodiversity duty? 
7. Subsection 40(4) sets out what is a public authority for the purposes of the biodiversity duty. Subsections 40(4)(a) and (b) are clearly irrelevant for the purposes of this advice. Similarly, subsections 40(4)(d) and (e) are also irrelevant as HEIs do not hold an office under the Crown, created or continued in existence by a public general act or the remuneration for which is paid out of money provided by Parliament, nor are they statutory undertakers for the purposes of Part 11 of the Town and Country Planning Act 1990. I consider the application of subsection 40(4)(c) below. 

Subsection 40(4)(c)

8. Subsection 40(4)(c) states that a "public body" will be a public authority for the purposes of section 40. No definition of "public body" is provided although subsection 40(4)(c) goes on to give examples of what will constitute a public body – "including a government department, a local authority and a local planning authority".  It is clear from the word "including" that these examples are not intended to constitute an exhaustive list and it is not apparent that the examples given are intended to limit the range or type of organisations that are deemed to be "public bodies". While the examples are helpful, therefore, they do not conclusively indicate what organisations will and will not be a public body (and therefore a public authority) for the purposes of the section. 
Interpreting Subsection 40(4)(c)

9. In general, what will and will not constitute a public authority for the purposes of public law is notoriously vague and difficult to pin down and bodies that may be public authorities in one context will not necessarily be so in other contexts. HEIs may be public authorities for the purposes of other, unrelated, legislation (for instance, the Freedom of Information Act 2000 or the Disability Discrimination Act 1995) without also being a public authority for the purposes of the 2006 Act. Similarly, a body may be regarded as fulfilling a public function thereby rendering it susceptible to judicial review, without also necessarily being classified as a public authority in other contexts. 
10. As the 2006 Act itself provides little guidance as to the meaning of the term "public body", we looked to the explanatory note for the 2006 Act for assistance. Unfortunately, this is similarly unhelpful. Other legislation, including the Norfolk and Suffolk Broads Act 1988, the Countryside Act 1968 and the National Parks and Access to the Countryside Act 1949 contain similar duties on public bodies (although not specifically relating to biodiversity) and similar examples of what a public body includes but, as in the 2006 Act, no exhaustive definition of a public body. 
11. I have therefore looked elsewhere for guidance as to what will constitute a public body for the purposes of the biodiversity duty.  
DEFRA Guidance 

12. The Department for the Environment, Food and Rural Affairs ("DEFRA") has published Guidance for public authorities on implementing the biodiversity duty (separate guidance has been published for local authorities). This Guidance is intended to, among other things, provide some assistance in determining what is meant by "public authority" and "public body" for the purposes of section 40. It states: 
The Duty …applies to a wide range of organisations, including: 

· Local Authorities – including the 410 unitary, county and district councils in England and Wales, and approximately 10,000 community, parish and town councils; 

· Central Government departments, of which 21 have responsibilities for England and Wales; 

· Departmental executive agencies, of which approximately 80 operate in England and Wales; 

· Government Offices in England, of which there are nine, plus a Regional Co-ordination Unit; 

· Non-Ministerial Government Departments, of which there are 20; 

· Non-departmental public bodies, of which approximately 750 operate in England and Wales; 

· NHS Trusts, of which there are 259 in England and 14 in Wales; 

· Regional Assemblies, of which there are nine in England; 

· Utilities – including water service companies and energy suppliers; 

· All other bodies carrying out functions of a public character under a statutory power. 
[emphasis added]
13. An HEI is obviously not a local authority, central government department, departmental executive agency, government office, non-ministerial government department, non-departmental public body, NHS Trust, regional assembly or utility.
 
14. However, although it is perhaps arguable, our view is that the last bullet point in DEFRA's list is likely to cover England's HEIs.  
15. On balance, our view is that HEIs carry out functions of a public character. While it is perhaps arguable that, historically at least, education has been regarded as a private matter, HEIs are now substantially subsidised by public funds and are subject to some regulation. 

16. Many HEIs are constituted under statute which sets out the HEI's powers and functions. These HEIs therefore carry out functions of a public character under a statutory power. 
17. Other HEIs are constituted under Royal Charter or by registration under the Companies Act. Strictly speaking, they do not carry out functions under a statutory power. However, we note that DEFRA's list is merely guidance and, given all HEIs carry out the same or similar functions, we believe it would be inappropriate to apply the precise wording of the Guidance where to do so would lead to the implausible result that some HEIs are considered to be public bodies but others are not. 
18. Thus, our view is that, on the basis of DEFRA's Guidance, HEIs are likely to be classified as public bodies for the purposes of section 40 of the 2006 Act and therefore will be subject to the biodiversity duty. 
Natural England 

19. Natural England, a body set up by the 2006 Act to conserve and enhance the natural environment, has indicated to us that their view is that, as HEIs are in receipt of public funds, they arguably will be "public bodies" and therefore subject to the biodiversity duty. 

20. Natural England has suggested that any HEI that is unclear as to whether the biodiversity duty applies or not should take independent legal advice to confirm their position. Alternatively or in addition, the HEI should take steps to comply with the duty to manage any risk of challenge. 

Our Advice
21. Our view, which is supported by Natural England, is that HEIs are likely to be subject to the biodiversity duty and should take steps to ensure that, in exercising their functions, they have regard to the purpose of conserving biodiversity. As we have noted above, HEIs will only be obliged to have such regard if to do so would be consistent with the proper exercise by an HEI of its functions. Thus, if the exercise by an HEI of its functions would be incompatible with the biodiversity duty, the proper exercise of the function will trump the duty.
22. The biodiversity duty is a statutory duty and failure by a public authority to comply with it will place the public authority in breach of the 2006 Act. 

23. As an aside we also note that HEFCE is considered by the Cabinet Office to be a public body and therefore will be subject to the biodiversity duty. 

24. I hope this advice is helpful but please do not hesitate to contact me if I can clarify any aspect of it or be of further assistance. 
Yours faithfully

Juliet Philpott

Solicitor
for Beachcroft LLP
� In addition to the list of organisations that constitute "public bodies" in its Guidance, DEFRA relies on the list of public bodies maintained on the Cabinet Office website but acknowledges that this list is not comprehensive. I note that the 2006 Cabinet Office list of public bodies includes HEFCE (which is listed as an Executive NDPB) but does not include any of England's HEIs.
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